IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

AVERI CAN STATES | NSURANCE CO
Plaintiff
V. NQ 3:94CV/179-B-A
THE ESTATE OF EFFI E NEI GHBORS,
LESLI E LEATHERMAN d/ b/ a QUI CK

TUNE, INC., and TULLY M CRORY
Def endant s

MVEMORANDUM OPI NI ON

Thi s cause conmes before the court upon the plaintiff's notion
for summary judgnment. The court has duly considered the parties
menor anda and exhibits and is ready to rule.

FACTS

The defendant Leslie Leatherman owns and operates an
autonobile repair and service business known as Quick Tune in
Tupel o, M ssissippi, which specializes in oil changes, tune-ups,
and m nor autonobile repairs. The defendant Tully McCrory is one
of Leatherman's enpl oyees. As one of the benefits of enploynent
w th Quick Tune, enployees are allowed to service their persona
aut onobi l es for free.

On Cctober 12, 1994, MCrory asked Leatherman if he could
| eave work for a few mnutes so as to drive down the street and
pi ck up sone maps of | ocal public hunting Iand. Wen MCrory got
in his personal autonobile, which was parked in front of the shop,
he decided to drive around behind the garage and top off his fluids
bef ore headi ng down the street to pick up the maps. As MCrory was

backing up in the parking lot of Quick Tune, he ran over a



pedestrian, Effie Neighbors, which ultimately resulted in her
deat h.

The Estate of Effie Nei ghbors! subsequently sued McCrory in
the Crcuit Court of Lee County, Mssissippi. In its conplaint,
the Estate alleges that at the tine of the accident, MCrory was
acting within the scope of his enploynent with Quick Tune.
Aneri can States I nsurance Conpany, through which Quick Tune carried
a garage operations liability policy, is currently defending the
suit under a reservation of rights. Anerican States has brought
this declaratory judgnent action to determ ne whether there is
coverage under the policy.

LAW

On a notion for summary judgnent, the novant has the initial

burden of showi ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing' ...that there is an absence of evidence to support the
non-novi ng party's case"). Under Rule 56(e) of the Federal Rules
of Cvil Procedure, the burden shifts to the non-nobvant to "go
beyond the pleadings and by...affidavits, or by the 'depositions,
answers to interrogatories, and admssions on file,' designate
"specific facts showng that there is a genuine issue for trial.""

Celotex Corp., 477 U S. at 324, 91 L. Ed. 2d at 274. That burden

! The Estate of Effie Neighbors is naned as a defendant
herei n; however, the Estate has apparently done no nore than file
an answer to this action. The Estate has not filed a response to
the plaintiff's notion for summary judgnent.
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is not discharged by "nere allegations or denials.” Fed. R Gv.
P. 56(e). All legitimate factual inferences nmust be nade in favor

of the non-novant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c) nmandates the entry
of summary judgnent "against a party who fails to nake a show ng
sufficient to establish the existence of an el enent essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp., 477 U S. at 322, 91 L. Ed. 2d at

273. Before finding that no genuine issue for trial exists, the
court nust first be satisfied that no reasonable trier of fact

could find for the non-novant. Mat sushita Elec. Indus. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 552 (1986).

The Anmerican States policy states that it applies to bodily
injuries arising from garage operations. The term "garage
operations” is defined in the policy as the ownershi p, maintenance,
or use of locations for garage business and that portion of the
roads or other accesses that adjoin these |ocations. "Gar age
operations" includes the ownership, maintenance or use of covered
autos, as well as all operations necessary or incidental to garage
busi ness. American States asserts that McCrory's operation of his
personal vehicle was for the purpose of a personal errand, and was
in no way related to garage business. Both McCrory and Leat her man
have agreed through deposition testinony that McCrory was on a
personal errand which did not concern garage business. Si nce
McCrory was in his personal autonpbile, and his actions did not

i nvol ve garage business, Anerican States asserts that the policy



di d not provide coverage. |In support of their contention, Anerican
States cites several cases fromoutside of this jurisdiction, in
which other courts, in interpreting simlar garage operations
policies, held that coverage did not exist for activities that did

not involve garage business. See Renda v. Brown, 563 So. 2d 328

(La. C. App. 1990); Continental Ins. Co. v. Colston, 463 S. W2d

461 (Tex. Ct. App. 1971); Pierson v. Anerican Hardware Miut. Ins.

Co., 107 S.E. 2d 137 (N. C 1959).

In response, McCrory and Leatherman sinply assert that being
allowed to service personal vehicles was a fringe benefit of
enpl oynent, and therefore MCrory's actions were incidental to
garage business. The defendants have failed to cite any cases to
support this particular proposition, and the court finds it to be
wi thout nmerit. The insurance policy at issue was not intended to
cover personal autonobiles wunless they were being used in
furtherance of the garage busi ness. Since McCrory's use of his
autonobil e at the tinme of the accident was not intended to benefit
Qui ck Tune, the court finds that the Anerican States policy did not
provi de coverage for the clai mbrought on behalf of Effie Nei ghbors
under the facts that gave rise to this unfortunate accident.

In Travelers Indem Co. v. Nix, 644 F.2d 1130 (5th Gr. Unit

B May 1981), the Fifth CGrcuit interpreted a simlar garage
operations policy to determ ne whet her coverage existed for bodily
injury arising out of a shooting on the garage prem ses. The Fifth
Crcuit found that the policy only provided coverage for liability

arising out of the conduct of the business, or incidental to the



busi ness. The court further found that the liability of the owner
of the store, if any, arose out of a purely personal altercation
which was unrelated to the operation of the business. The Fifth
Circuit held that since the policy did not provide coverage for
personal liability arising frompersonal nmatters, coverage did not
exist. |d. at 1132.

In the present action, the court is faced with a simlar set
of facts, in which bodily injury occurring on the insured prem ses
resulted frompurely personal activities. Like the Fifth Crcuit
in Nx, this court finds that the American Estates policy did not
provi de coverage for potential liability arising out of personal
matters which were unrelated to garage busi ness.

CONCLUSI ON

For the aforenentioned reasons, the court finds that the
plaintiff's nmotion for summary judgnent should be granted, and
j udgment entered for the plaintiff on the i ssue of policy coverage.

An order will issue accordingly.

TH'S, the day of Decenber, 1995.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



